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1.0

INTRODUCTION

This report has been prepared in light of the upcoming Joint Fairness and Compliance
Hearing before the Hon. Gregg A. Padovano, J.S.C., on March 29, 2022, In the Matter of
the Application of the City of Hackensack, Docket No. BER-L-5731-15. This report reviews
the fairness of an Amendment (“Amendment”) signed on November 8, 2021, to the
September 10, 2020 Settlement Agreement (“Settlement Agreement”) between the City
of Hackensack (“City” or “Hackensack”) and Fair Share Housing Center (“FSHC”). In
addition, the report reviews the compliance of Hackensack’s 2022 amended Third Round
Housing Element and Fair Share Plan, adopted February 9, 2022 and endorsed by the City
Council on March 8, 2022 via adopted Resolution no. 112-22 (the “2022 Plan,” “2022
HEFSP,” or “2022 Third Round Plan”), with the substantive rules of the Council on
Affordable Housing (hereinafter “COAH”) (N.J.A.C. 5:93, or the “Second Round rules”).
It also reviews the City’s compliance with the September 10, 2020 Settlement Agreement
between the City of Hackensack and FSHC, approved by the Court after a fairness hearing
on October 22, 2020 via an Order entered November 5, 2020, and with the November 8,
2021 Amendment to that Settlement Agreement. I am submitting this report in my
capacity as Special Master appointed September 15, 2015 by the Honorable Menelaos W.
Toskos, J.S.C. (now retired) to assist the Court in the above-captioned litigation.
The purpose of the “fairness” portion of the combined hearing is for the Court to
determine whether the terms of the contemplated 2021 Amendment to the Settlement
Agreement are fair and reasonable to the interests of low- and moderate-income
households within the region.
Hackensack filed a Complaint for Declaratory Judgment on June 15, 2015 seeking a
declaration of its compliance with the Mount Laurel doctrine and in accordance with the
New Jersey Supreme Court’s March 10, 2015 decision In re N.J.A.C. 5:96 and 5:97, 221
N.J. 1, (2015; a.k.a. Mount Laurel IV). Through subsequent negotiations, Hackensack and
FSHC settled on the following fair share need allocations:
582-unit Third Round Present Need (Rehabilitation share)
201-unit Prior Round (1987-1999) obligation
0-unit Third Round (1999-2025) Gap and Prospective Need obligation.

PAGE 1

City of Hackensack, Bergen County, Docket No. BER-L-5731-15
Master’s Fairness and Compliance Report

March 23, 2022

These obligations were memorialized in a Settlement Agreement with FSHC dated
September 10, 2020, and approved by the Court via a Fairness Order entered on November
5, 2020 after a duly noticed fairness hearing.
Pursuant to the requirements of the Settlement Agreement, the City adopted a Housing
Element and Fair Share Plan and various implementing documents in January 2021.
However, immediately prior to the scheduled March 3, 2021 Compliance Hearing, the
developer of one of the proposed projects included in the City’s compliance plan withdrew
its project. This was one of four options set forth in the Settlement Agreement for
providing 60 family affordable rental units, and the City was relying on it for satisfaction
of a portion of its Prior Round obligation. The City has diligently pursued various
alternative opportunities to make up the shortfall resulting from the developer’s
withdrawal of the project, and has now identified what it believes to be a realistic
opportunity, not included in the 2020 Settlement Agreement, to replace the lost units.
The updated compliance mechanisms are memorialized in the November 8, 2021
Amendment to the Settlement Agreement, and are the subject of the “fairness” portion of
the March 29, 2022 hearing. The City has adopted an amended Third Round Housing
Element and Fair Share Plan which, along with supporting and related documents,
reviewed in a later section of this report, reflects the compliance plan detailed in the
November 2021 Amendment to the Settlement Agreement.
The “fairness” analysis portion of this report, below, discusses the various provisions of
the Amendment to the Settlement Agreement, and recommends the Court approve it as
fair and reasonable to the interests of the region’s low- and moderate-income households.
This report also notes the substantial progress Hackensack has made and recommends
that the City be granted a Third Round Judgment of Compliance and Repose, subject to
the fulfillment of certain terms and conditions, including the adoption of an updated
Spending Plan and Affirmative Marketing Plan, and the submission of additional
documents to verify credit eligibility or to implement the 2022 Plan.
Public notice of the upcoming joint Fairness and Compliance Hearing was issued on
February 11, 2022, and invited interested members of the public to submit objections or
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comments on or before March 4, 2022. I am not aware of any comments or objections
that were received by the March 4th deadline.
2.0

THE CONTEXT FOR REVIEW

Before addressing the Amendment to the City’s Settlement Agreement with FSHC and
the City’s 2022 Plan, I would like to acknowledge the parties’ efforts in continuing to
achieve settlement of the City’s Third Round required compliance mechanisms.
Settlement of Mount Laurel litigation, including the prior establishment of the City’s fair
share, is clearly preferable to the adjudication of a builder’s remedy dispute or other Mount
Laurel litigation.
Similar to the initial Agreement, the Amendment must also be evaluated according to
guidelines established by the Court in two principal cases: Morris County Fair Housing
Council v. Boonton Twp. 197 N.J. Super. 359, 369-71 (Law Div. 1984) and East/West
Venture v. Borough of Fort Lee 286 N.J. Super. 311 (App. Div. 1996). These cases require
agreements in Mount Laurel litigation to be subject to a “fairness hearing.” In its 1996
decision, the Appellate Court ruled that a settlement between a builder plaintiff and
municipal defendant in a Mount Laurel case may be approved by the Trial Court after a
hearing which established that the settlement “adequately protects the interest of lowerincome persons on whose behalf the affordable units proposed by the settlement are to be
built” 286 N.J. Super. 311, 329 (App. Div. 1996). The Appellate Court provided specific
factors for Trial Courts to consider in making fairness determinations. These factors, as
modified for relevance in a case with a settlement between an intervener (FSHC) and a
municipality, will be detailed in a subsequent section of this report.
While the Court invalidated COAH’s last two attempts to promulgate Third Round rules,
the Second Round rules (N.J.A.C. 5:93) are still largely intact. In fact, these rules and the
Third Round rules upheld by the Court have been relied upon by the Trial Courts not only
in the two methodology trials that have occurred in the state, but also in numerous
compliance and fairness hearings to evaluate Settlement Agreements, in order to promote
the uniformity of approach which is evident in the Supreme Court’s decision. This
approach furthers uniformity in the interpretation of the Mount Laurel doctrine and is
consistent with both legislative and judicial directives. I have been guided by principles of
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uniformity and consistency in reviewing the Amendment to the Settlement Agreement as
well as in reviewing the City’s adopted Plan.
3.0

THE SETTLEMENT AGREEMENT, FAIRNESS HEARING, AND AMENDMENT TO THE AGREEMENT

The Settlement Agreement dated September 10, 2020 between the City and FSHC was
fully executed by Executive Director Adam M. Gordon, Esq., for FSHC, and by Hackensack
Mayor John P. Labrosse Jr. for the City.
For the October 22, 2020 Fairness Hearing, I submitted a Fairness Report, dated October
14, 2020, in which I recommended that the Court approve the Settlement Agreement with
FSHC and approve the City’s preliminary compliance mechanisms with conditions. The
Court’s November 5, 2020 order approving the Settlement Agreement declared that the
City’s Settlement Agreement “is fair, reasonable, and adequately protects the interests of
the region’s very low, low, and moderate-income households.”
I have reviewed the November 8, 2021 Amendment to the 2020 Settlement Agreement,
which was signed by Mr. Gordon for FSHC on November 8, 2021, and by Mayor Labrosse
for the City on November 10, 2021. The Amendment:
Revises downward by one unit the number of units rehabilitated by the Bergen
County Home Improvement Program for which the City is seeking credit;
Adds a new redevelopment area, Lot T, to the list of Prior Round compliance
mechanisms. The amended Redevelopment Plan includes the provision of a
minimum of 60 family affordable rental units;
Reduces to 25 affordable units the anticipated yield from the proposed West
Railroad Avenue 100% affordable compliance mechanism, which was projected in
the 2020 Settlement Agreement to yield 60 affordable family rental units. The City
is no longer claiming any affordable units from this project for Prior Round
compliance;
Acknowledges an agreement between the City and the Hackensack Housing
Authority, (“HHA”) pursuant to which the City will assist the HHA in identifying
any City-owned lands that may be developed into a 100% affordable housing project
of up to 60 units. The Amendment removes the requirement that the City acquire
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new land for any HHA project. The Amendment notes that the agreement with
HHA also removes the local residency preference from 50 of the 60 Patrick
DiZenzo Court units, as required by the 2020 Settlement Agreement;
Reiterates the City’s option to partner with the Housing Authority of Bergen
County (“HABC”) on a potential 100% affordable project on a site on Hudson
Street, the purchase of the land for which is currently still in its due diligence phase;
Removes entirely Hampshire Properties’ Arena Diner project from the City’s list
of proposed compliance mechanisms, reflecting the developer’s withdrawal of the
project in early 2021.
With the exception of these changes, all other terms and obligations of the September 10,
2020 Settlement Agreement between the City and FSHC, approved by the Court, are
reiterated in the Amendment and remain in full force and effect.
4.0

FAIRNESS ANALYSIS OF AMENDMENT TO SETTLEMENT AGREEMENT

The Amendment to the Settlement Agreement must be subjected to the fairness analysis
embodied in the East/West Venture case referenced above. Before doing so, it is worth
noting, as the Court did in Morris County Fair Housing Council v. Boonton Twp., 197 N.J.
Super, that “ it may be assumed that generally a public interest organization will only
approve a settlement which it conceives to be in the best interest of the people it
represents.” FSHC has been involved in all aspects of this matter. FSHC is a public interest
advocacy organization in New Jersey devoted to promoting the production of housing
affordable

for low- and moderate-income households. Consequently, FSHC’s

endorsement of the Amendment to the Settlement Agreement is a compelling indication
that it believes the Amendment to be fair and reasonable.
Under the East/West Venture case, the Court established criteria for evaluating the
fairness of settlements between municipalities and builder plaintiffs in exclusionary
zoning cases. By contrast, this Amendment involves a municipality and a public interest
organization. Consequently, the East/West Venture fairness criteria must be adapted to
serve the instant matter.
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The first step under the East/West Venture case is to evaluate the number and rationale
for the affordable housing units to be provided by the developer(s). However, the fairness
of the Amended Settlement Agreement between the City and FSHC must be viewed from
a City-wide perspective.
First, the number and rationale for the affordable housing units to be provided must be
considered by evaluating them per Court-upheld compliance regulations. My October 14,
2020 Fairness Report discussed in detail the agreed-upon fair share allocation and
provided a preliminary review of the City’s compliance measures. By Order entered
November 5, 2020, the Court approved the City’s three-part fair share obligation and
preliminarily approved the City’s compliance measures.
The November 2021 Amendment to the Settlement Agreement does not change the City’s
fair share obligation. However, it makes the following changes to the City’s compliance
plan:
One unit, at 79 Campbell Ave., originally listed as having been rehabilitated by the
Bergen County Home Improvement Program, has been removed from the
compliance plan (documents note that the owner did not go through with the
rehabilitation project). This reduces the total number of already rehabilitated units
from 450 to 449, and reduces the total number for which the City is seeking credit
from 431 to 430, leaving a remaining Rehabilitation obligation of 152 units.
The Amendment includes a proposed inclusionary redevelopment that would
produce a minimum of 60 affordable family rental units pursuant to the Lot T
Redevelopment Plan recently adopted by the City. This compliance mechanism was
not part of the 2020 Settlement Agreement, but is now the “first option” for the
City to provide the required 60 affordable units. Because the amended
Redevelopment Plan requires the affordable units to be family affordable rentals,
the Amendment assigns 51 rental bonuses to this project, the maximum permitted.
The yield from the potential municipally sponsored 100% affordable family rental
project on West Railroad Avenue has been reduced from 60 units to a maximum
of 25 units.
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Two other potential municipally sponsored 100% affordable projects detailed in the
2020 Agreement remain as options in the 2021 Amendment  a potential 60-unit
Hackensack Housing Authority development on a site to be identified, which
originally may have required municipal purchase of land, and a potential Housing
Authority of Bergen County mixed-use project on Hudson Street, the yield from
which was not specified. The Amendment no longer contemplates the need for the
City to purchase new land for the potential HHA project, but rather indicates the
City and HHA will work together to identify any parcels already owned by the City
that would be suitable for development of a 100% affordable project. The
Amendment notes the purchase of the land for the proposed HABC project is still
in the due diligence phase.
Reflecting the developer’s withdrawal of the project, the Amendment removes
completely as a compliance mechanism the Hampshire Properties/Arena Diner
project, which had been included in the 2020 Settlement Agreement as a potential
100% affordable project, the yield from which had not been determined.
Unlike the 2020 Agreement, which required inclusion of at least one of the abovenoted 100% affordable options as a compliance mechanism in order to generate
the required 60 affordable units to satisfy the City’s Prior Round obligation (or
adoption of a Redevelopment Plan elsewhere, as discussed below), no units from
any of the three remaining potential developments (West Railroad Avenue,
Hackensack Housing Authority, Housing Authority of Bergen County) are being
claimed for Prior Round credit. The Amendment requires the City to support the
project(s) through two Low Income Housing Tax Credit funding cycles, after which
the City may withdraw support for any or all of the projects.
These changes leave the total credits being proposed to satisfy the 201-unit Prior Round
obligation at 220, the same number as in the original Agreement, thus generating a 19credit surplus.
Second, under the fairness analysis, any other contributions made by the municipality or
FSHC must be considered. Through the Amendment to the Settlement Agreement,
Hackensack City and FSHC are able to reach a negotiated agreement on realistic
mechanisms for implementation of the City’s fair share obligation without the delays and
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the expense of a trial, which promotes the City’s focus on satisfying that obligation. As
with the original Settlement Agreement, the fact that FSHC, an advocate for the provision
of affordable housing in New Jersey, supports this Amendment is a strong indicator that
the organization considers it fair and reasonable to the interests of low- and moderateincome households.
Lastly, the Court is to consider any other components of the Amendment that contribute
to the municipalitys satisfaction of its Mount Laurel obligation. The Amendment
preserves all of the terms of the 2020 Settlement Agreement that the Court has previously
found to contribute to the realistic development of affordable housing in the City,
including a) the requirement for the City to adopt an affordable housing overlay ordinance
in certain areas of its downtown, and b) the requirement that, should any of the proposed
compliance mechanisms intended to produce at least 60 affordable family rental units not
move forward, the City must adopt a Redevelopment Plan that includes a mandatory 10%
affordable housing set-aside for either a portion of the inclusionary overlay zone or another
site of the City’s choosing, sufficient to produce at least 60 affordable family rental units,
and that site control and a redeveloper’s agreement be secured within two years of the
Court’s November 5, 2020 Fairness Order. In light of the fact that the 2021 Amendment
appears to include a very realistic possibility for provision of the required 60 affordable
units, and retains three of the four additional options that were in the original Settlement
Agreement, some or all of which the City believes are likely to move forward, I recommend
the deadline for this backstop requirement now be set at two years from entry of a
conditional Judgment of Repose. This requirement, along with other additional
requirements already approved by the Court, are designed to ensure a realistic opportunity
for the production of 60 new affordable family rental units, that all units claimed against
the City’s obligation are creditworthy, and that the City will ultimately be in compliance
with the Fair Housing Act, UHAC, extant COAH regulations, and applicable City
ordinances. For this reason and the reasons cited above, I find that the Amendment to the
Settlement Agreement between the City of Hackensack and FSHC is fundamentally fair
to the interests of low- and moderate-income households and I recommend that the Court
approve the Amendment.
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HACKENSACK’S 2022 HOUSING ELEMENT AND FAIR SHARE PLAN

This section of the report and the compliance portion of the upcoming Joint Fairness and
Compliance Hearing focus on the City’s 2022 amended Third Round Housing Element
and Fair Share Plan and its compliance with the requirements set forth in COAH’s rules,
the FHA, UHAC, the City’s Settlement Agreement with FSHC dated September 10, 2020,
and the Amendment to the Settlement Agreement dated November 8, 2021.
The FHA and COAH’s rules prescribe the components of the municipal Housing Element
of the Master Plan, as well as the requirements for a Fair Share Plan. The City Planning
Board adopted an amended Housing Element and Fair Share Plan on February 9, 2022,
and has provided the adopted resolution. The governing body adopted Resolution no. 11222, endorsing the Plan, on March 8, 2022.
The City plans to address its fair share obligation as follows:
Third Round Present Need (Rehabilitation share) of 582 units
Prior Round obligation (1987-1999) of 201 units
Third Round Gap and Prospective Need obligation (1999-2025) of 0 units.
Rehabilitation Share: 582 units
In partial satisfaction of this obligation, the City is claiming rehabilitation credit for 425
fully rehabilitated units from five multi-family buildings owned and operated by the
Hackensack Housing Authority, and for five one- and two-family residences rehabilitated
with Bergen County Home Improvement Program funds, for a total of 430 rehabilitated
units as detailed in the table below, leaving a remaining obligation of 152 units. The table
lists actual Hackensack Housing Authority rehabilitation expenditures from 2010 through
2018 according to the City’s 2022 Housing Element and Fair Share Plan (note some of
these amounts are significantly lower than the totals listed in the Amendment to the
Settlement Agreement). These totals are supported by documentation provided to the City
by the Hackensack Housing Authority, which the City has included in an appendix to the
2022 Plan. Where the totals expended include units not included in satisfaction of the
City’s Rehabilitation share, the City has calculated an average per-unit amount and
included only sufficient expenditures to cover the included units.
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The expenditure totals through 2018 are not sufficient for the City to claim credit for all
425 of the HHA rehabilitated units, as the expenditures do not total an average of at least
$10,000 per unit. In 2018 the City’s Housing Authority converted to a Rental Assistance
Demonstration program, and via email correspondence, which the City has also provided,
the HHA has indicated that its allocated funds for rehabilitation for the period 2018-2025
total $2,244,136. The City has subtracted from that total $756,939, which the HHA has
documented as having been expended in 2018 across all HHA units; the City then added
to its total rehabilitation expenditures only the 2018 funds expended on included units;
and then the City prorated the balance of the $2.244 million budgeted, representing
planned expenditures between 2019 and 2025, across all units and included $1,303,211 of
that balance in its rehabilitation expenditure projection, the amount it projects will be
available for the 425 units being claimed for rehabilitation credit. The City’s calculations
are summarized as follows:
Total budgeted 2018-2025:
Less total expended 2018 (see below):
Total available 2019-2025 (see below):

$2,244,136
-$ 756,939
$ 1,487,197

Total expended 2018 (from above):
Less expenditures on ineligible units:
Total expended 2018 on eligible units:
Total expended 2010-2017 on eligible units:
Total expended 2010-2018 on eligible units:

$ 756,939
-$ 76,689
$ 680,250
$3,349,889
$4,030,139

Total available 2019-2025 (from above):
Less prorated funds for ineligible units:
Total available for eligible units:

$1,487,197
- 183,986
$ 1,303,211

The prorated budgeted amount of $1,303,211, when added to the amount already spent on
eligible units, brings the per-unit total expenditure above the $10,000 minimum.
The table below provides details on all rehabilitated units, both HHA units and owneroccupied units rehabilitated through the Bergen County Home Improvement Program:
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Barsalona Court
(164 Beech St.,
Block 231, Lot 21)
Harry Berkie
Gardens (60
Kansas St., Block
66, Lot 17)

1
2

Total
Units

50

100

March 23, 2022

Prorated
Anticipated
Expenditures
2019-2025
per HHA

Total
Expended/
Budgeted
2010-2025 2

Eligible
Units 1

Systems
Upgraded

Total
Expended
2010-2018

48

Sewer line
replacement;
in-unit heating

$509,489

$147,186

$656,676

98

Generator;
elevators;
kitchen cabinets

$767,779

$300,505

$1,068,285

$1,596,036

$407,829

$2,003,865

$339,373

$141,053

$480,426

$704,459

$306,638

$1,011,098

Oratam Court
(170 Sussex St.,
Block 225, Lot 1)

144

133

Roof; common
area; HVAC;
sidewalk;
handrails;
pedestrian
concrete/
driveways/
parking; building
envelope;
caulking/ sealant

Ostrowski Court
(230 Central
Ave., Block 225,
Lot 1)

50

46

Roof

Widnall Towers
(65 First St.,
Block 332, Lot 49)

100

100

70 Cedar Avenue/
Block 567, Lot
1.01 (BCHIP)

2

2

83 Linden Street/
Block 429, Lot 24
(BCHIP)

2

2

135 Ricardo
Place/Block
222.01, Lot 22
(BCHIP)

1

1

Site work;
carpet; elevator;
energy update;
kitchen cab.
Roof, gutters,
leaders,
windows, front
door, smoke and
CO detectors

$25,000

$25,000

Roof, gutters,
leaders

$21,300

$21,300

Windows, steps
and railings

$17,725

$17,725

Difference is due to the difference between HUD income standards and Region 1 income standards.
Some totals are different due to rounding
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Project/ Address

73 Vanderbeck
Place/Block 435,
Lot 45 (BCHP)
Total Since 2010

March 23, 2022

Eligible
Units 1

Systems
Upgraded

Total
Expended
2010-2018

1

1

Front door, front
porch, smoke
and CO
detectors

$12,500

449

430

Total
Units

$3,993,661
Average per unit

Balance of Rehabilitation
Obligation

$9,288

Prorated
Anticipated
Expenditures
2019-2025
per HHA

Total
Expended/
Budgeted
2010-2025 2
$12,500

$1,303,211

$5,296,875
$12,318

152

2020 Fairness Report conditions: Provide documentation of rehabilitation expenditures
on all 430 rehabilitated units, indicating the block and lot number(s), the amount
expended, the systems repaired or replaced including work on major systems, and the
dates of new continuing certificates of occupancy (if required). Provide evidence of
affordability controls of at least 10 years for the units the Hackensack Housing Authority
does not own. Provide evidence, such as an adopted resolution of participation or an
executed shared-services agreement, demonstrating its participation in the Bergen County
Home Improvement Program, and provide an operating manual for the program.
The 2022 HEFSP includes block and lot numbers for all rehabilitated units. The City has
provided documentation from the Hackensack Housing Authority as to the amounts spent
on rehabilitation at each property between 2010 and 2018, as well as summaries of what
major systems were repaired or replaced. The City has also provided email correspondence
from the HHA indicating the amount budgeted for rehabilitation for the years 2018
through 2025. For the units not rehabilitated by the HHA, the city has also provided copies
of the Bergen County HOME mortgages and liens that include the borrowed amounts,
and has provided a list of the major systems replaced at each of the properties rehabilitated
through that program. The HOME mortgages require repayment of the borrowed amount
upon transfer of title to the property.
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As part of its annual unit monitoring reporting, the City must provide information on
HHA rehabilitation expenditures to ensure that the HHA is on track to expend an
average of at least $10,000 in hard costs per rehabilitated unit by 2025.
The City has provided Resolution No. 233-20, adopted June 23, 2020, authorizing the City
to execute a cooperative agreement to participate in the Bergen County Home
Improvement Program through June 30, 2024. The executed agreement has also been
provided. The County has indicated it is preparing an updated operating manual for its
Home Improvement Program.
As an Ongoing Condition of Monitoring, the City should provide the updated Bergen
County Home Improvement Program operating manual when it is available.
The City’s adopted Affordable Housing Ordinance indicates the City “shall dedicate an
average of at least $10,000 for each unit to be rehabilitated through this program,
reflecting the minimum hard cost of rehabilitation for each unit,” a potential total
expenditure of $1,520,000, with the condition that the City reserves the right to reallocate
these funds to the extent units are rehabilitated through the Bergen County program. The
revised Spending Plan the City has provided includes proposed rehabilitation expenditures
of $500,000 “towards supplementing hard costs for the rehabilitation of a portion of the
152 units to be rehabilitated through the County Program, in the case that the County
request or require municipal funding or assistance.”
The City must amend Section 45A-4 of its Affordable Housing Ordinance to revise or
remove the section that discusses expenditures toward its Rehabilitation obligation
(Condition 1; also see Condition 11 below).
Prior Round Obligation: 201 units
The Amendment to the Settlement Agreement indicates the City has satisfied or will
satisfy its Prior Round obligation with a combination of units from a 100% affordable
senior rental development, three affordable family for-sale developments, eight supportive
and special needs facilities, and a proposed inclusionary family rental redevelopment
project, and associated rental bonuses. In addition, the City will adopt inclusionary overlay
zoning in three areas of its downtown. The table below provides more detail.
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Prior Round Compliance
Mechanisms
Prior Round Obligation: 201

Affordable
Units

Rental
Bonuses

Total
Credits

100% Affordable Rentals – Existing
Patrick DiZenzo Court (50 of 60;
age-restricted cap)

X

X

Subtotal

50

50

50

50

Family For-Sale Units – Existing
Clinton Terrace Condominiums
(22 of 24 units)

X

X

22

22

Pulaski Place Condominiums

X

X

4

4

Franklin Gardens Condominiums

X

X

2

2

28

28

Subtotal
Alternative Living Facilities – Existing
75 Union St. (Advance Housing)

X

2

2

279 Clark St. (Advance Housing)

X

2

2

3

X

2

2

451 Heath Pl. (Advance Housing)

X

2

2

461 Heath Pl. (Advance Housing)

X

1

1

25 Kansas St. (Advance Housing)

X

6

6

298 Jackson St. (Comprehensive
Behavioral Healthcare)

X

7

7

155 Poor St. (Community Action
for Independent Living)

X

5

5

279 Lookout Ave. (NJ ARC BergenPassaic Unit)

X

6

6

33

33

10 Orchard St. (Advance Hsg)

Subtotal
Inclusionary Development – Proposed
Lot T Redevelopment

X

X

Subtotal
Total

60

51; cap

111

60

51

111

171

51

222

Surplus: 222 - 201 obligation

3

21

Note the Amendment to the Settlement Agreement refers to this property as 10 Orchid Street.

PAGE 15

City of Hackensack, Bergen County, Docket No. BER-L-5731-15
Master’s Fairness and Compliance Report

March 23, 2022

The status of each compliance mechanism is detailed below.
100% Affordable Age-Restricted Rentals: 50 units
The City is claiming 50 of 60 age-restricted affordable rentals, the maximum permitted,
at Patrick DiZenzo Court, 175 W. Railroad Ave. (Block 231, lot 21). The project was
constructed in 1982 and is owned and administered by the Hackensack Housing
Authority. In 2017, three of the HHA’s Hackensack properties, including DiZenzo Court,
were converted to long-term project-based Section 8 vouchers via a Rental Assistance
Demonstration (“RAD”) program. The RAD Conversion Commitment and Use
Agreement provided by the City indicate that the units may only be rented to households
meeting the eligibility and income-targeting requirements under the project’s Housing
Assistance Payment contract. The 2022 Plan indicates that occupancy is restricted by HUD
to HUD low-income (earning less than 80% of median income), HUD very low-income
(earning 50% or less of median income), and HUD extremely low-income (earning 30%
or less of median income) households. The 2022 Plan indicates the total project includes
48 one-bedroom apartments and 12 studio apartments.
At the time of the original Settlement Agreement the units had a municipal residency
preference associated with them, which the Settlement Agreement required the City to
take steps to remove.
2020 Fairness Report Conditions: Provide an executed agreement with the Hackensack
Housing Authority that removes the municipal residency preference from all relevant
documents, including but not limited to the property’s deed restriction and affirmative
marketing plan if applicable, and that requires the HHA to begin affirmatively marketing
the units to very low-, low- and moderate-income households throughout the City’s
housing region with the first vacancy to occur within two years of the Court’s approval of
the Settlement Agreement; provide the revised deed restriction, certificates of occupancy
for the units and a unit census demonstrating the income breakdown of current residents.
The City has provided Resolution no. 337-21, adopted August 16, 2021, authorizing the City
to enter into an agreement with the HHA for purposes of removing the local residency
preference from 50 of the 60 units at Patrick DiZenzo Court. The City has also provided
the agreement, signed by Executive Director Anthony Feorenzo for the HHA on August
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12, 2021 and executed by Mayor Labrosse for the City on August 17, 2021. The agreement
requires the HHA to remove the local residency preference on 50 of the units at Patrick
DiZenzo Court beginning with the first vacancy after October 22, 2022, to begin
affirmatively marketing the units throughout Housing Region 1, and to comply with all
applicable COAH and UHAC regulations, as of that date. The City’s affordable housing
counsel, Nancy L. Holm, Esq., indicates the City will remove the preference on the first 50
units to become available after October 22, 2022. The agreement notes that where the
COAH process conflicts with federal funding source regulations, federal regulations will
prevail.
In return for removing the residency preference, the agreement requires the City to
reimburse the HHA out of affordable housing trust funds for the expenses HHA will incur
to remove the residency preference and to engage in the required affirmative marketing
and administration of the units. Additionally, the agreement permits the HHA to serve as
the Administrative Agent for the units, or to retain an outside Administrative Agent at its
option. Finally, the agreement indicates that “where there is any difference between
UHAC and the City’s Affordable Housing Ordinance and/or UHAC and this Agreement,
the terms of the City’s Affordable Housing Ordinance or this Agreement, not UHAC, shall
control.”
The 2022 Plan indicates the City will prepare an affirmative marketing plan for the 50
units, and the HHA will serve as the Administrative Agent for the units, or will contract
with an outside Administrative Agent.
For Patrick DiZenzo Court, the City must provide a copy of the original Certificate of
Occupancy and a current unit census or tenant roll indicating the restricted rent
level, household incomes, and must, by October 1, 2022, indicate what experienced
and qualified administrative agent will administer the 50 units from which the
residency preference will be removed. If the HHA chooses to administer the units,
the City’s AA must oversee the affirmative marketing and random selection process
(Condition 2).
As an Ongoing Condition of Monitoring, every year at least 30 days prior to the City’s
monitoring reporting deadline, the City’s Administrative Agent must secure from the
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HHA an updated list of units for Patrick DiZenzo Court from which the local
residency preference has been removed, which list must be included in the City’s
annual monitoring reporting. Also, the list must be updated to include a unit census
that details the bedroom breakdown and the restricted rent level in all units from
which the residency preference has been removed.
Family Affordable For-Sale: 28 units
The city is seeking 28 credits from 28 affordable family for-sale units in three existing
condominium developments  Clinton Terrace, Pulaski Place, and Franklin Garden.
2020 Fairness Report Conditions: Provide certificates of occupancy, evidence of
affordability controls in either the master deeds or individual unit deeds, and the income
distribution for these 28 units; provide evidence that they are administered according to
UHAC by an experienced and qualified affordable housing administrative agent; provide
an operating manual.
Clinton Terrace (164 Clinton Place/Block 436, Lots 7, 8, and 9; 22 of 24 units): The City’s
2022 Plan includes a description of these units, and indicates they were constructed by the
Housing Development Corporation of Bergen County (“HDCBC”) with HUD Community
Development funds. The Plan notes that the Housing Authority of Bergen County
administers the units. The Plan lists each of the 24 units with the original sale date and
price, the number of bedrooms, a reference to the deed book where the original deed was
recorded, and a note indicating that each deed says the unit is “affordable according to
HUD standards.” The Plan further says, “As noted in the Deeds, the units are based upon
HUD Standards, and therefore, the units are not able to be categorized according to the
standard UHAC income distribution categories.” The list indicates there are 12 twobedroom and 12 three-bedroom units; however, the City is only claiming 22 of the 24 units.
The City has provided the original Certificate of Occupancy for Clinton Terrace, dated
1996, and a letter from HDCBC to the City’s tax assessor, dated May 21, 1993, confirming
that the project includes 12 two-bedroom units and 12 three-bedroom units, providing
income limits for potential purchasers of the units, and noting that HDCBC anticipated
selling the units at prices between $40,000 and $75,000.
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The City has also provided the master deed, dated November 1995. The master deed
requires the purchaser to live in the unit for a minimum of three years except under
specific circumstances and with permission from HDCBC, and gives HDCBC the right of
first refusal to purchase any unit at a restricted price, for which the deed provides a formula
including an annual cost-of-living increase. Should the HDCBC not exercise that right, the
deed permits the unit owner to sell only to an income-qualified purchaser according to
“eligibility criteria promulgated by Sponsor or the Housing Authority of Bergen County
under its Affordable Housing Program, or such other replacement program as may then
be administered by Sponsor or Housing Authority of Bergen County,” and only at the same
restricted price as the HDCBC would have paid. The master deed keeps the sale price
restriction in place for 40 years with automatic 10-year extensions. If there is an HMFA
mortgage on the unit, the master deed requires the owner to occupy it as their principal
residence except under specific circumstances for as long as the mortgage is in place.
Otherwise, the owner must secure approval from HDCBC to lease the unit, and may only
lease to a household considered low- or moderate-income “according to HUD and New
Jersey Housing and Mortgage Finance Agency (“NJHMFA”) guidelines.” HUD defines
low-income as households earning 80% or less of median income. HMFA defines lowincome as households earning 50% or less of median income, and it defines moderateincome as households earning 80% or less of median income.
Pulaski Place (2-8 Pulaski Place/Block 13, Lot 1; four units): The City’s 2022 Plan includes
a description of these units as two two-family units, and indicates they were constructed
by HDCBC with HUD Community Development funds and are administered by the
Housing Authority of Bergen County. The City has provided the master deed for the units,
dated 1982, and notes in the 2022 Plan that, because they were constructed prior to 1986
they are considered Prior Cycle credits. The number of bedrooms in each unit is not noted.
The City has included in the 2022 Plan a summary of each of the four original deeds of
sale, including sale dates for all four units and original sale prices for three units, as well
as the page in the County deed book where the original deeds may be found.
As with the Clinton Terrace units, the master deed for the Pulaski Place units requires the
purchaser to live in the unit for at least three years except under specific circumstances,
and gives HDCBC the right of first refusal to purchase any unit at a restricted price, for
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which the deed provides a formula including an annual cost-of-living increase, Should
HDCBC not exercise that right, the deeds permit the unit owner to sell only to a “family
which meets the eligibility criteria of the Housing Authority of Bergen County,” and only
at the same restricted price as the HDCBC would have paid, which restriction must remain
in place for 40 years with automatic 10-year extensions. If there is an HMFA mortgage on
the unit, the owner must occupy it as their principal residence for as long as the mortgage
is in place.
Franklin Garden (23 Franklin Street/Block 32, Lot 16; two units): The City’s 2022 Plan
includes a description of these units as two three-bedroom units, and indicates they were
constructed by HDCBC with HUD Community Development funds and are administered
by the Housing Authority of Bergen County. Because they were constructed in 1982, the
Plan notes they are considered Prior Cycle credits. The Plan provides a summary of the
original deed of sale for each unit, including the date and the page number in the deed
book where it may be found, but not the original sale price.
The City has provided the master deed, dated 1982, which notes the project is a two-unit
building. As with the Clinton Terrace and Pulaski Place units, the master deed for the
Franklin Garden units requires the purchaser to live in the unit for at least three years
except under specific circumstances, and gives HDCBC the right of first refusal to
purchase any unit at a restricted price, for which the deed provides a formula including an
annual cost-of-living increase. Should HDCBC not exercise that right, the deeds permit
the unit owner to sell only to an income-qualified purchaser according to “eligibility criteria
promulgated by Sponsor or the Housing Authority of Bergen County” and only at the same
restricted price as the HDCBC would have paid, which restriction must remain in place
for 40 years with automatic 10-year extensions. The owner of the unit may lease it under
certain circumstances, subject to a minimum one-year lease and HDCBC approval, but
may only lease to households that “qualify under the Section 8 Family Income Limit
Computation provided by the Department of Housing and Urban Development; or the
then applicable rental subsidy program sponsored by HUD; and if a unit is rented, the
monthly rent shall not exceed the Section 8 Existing Housing published fair market rents.”
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For the units at Clinton Terrace, Pulaski Place, and Franklin Garden, the City must
provide documentation of the HUD-designated affordability level of each unit,
showing that they are all restricted to households with incomes less than 80% of
median; must provide proof that there is no municipal residency preference for any
of these units; must demonstrate that these units are administered by a qualified
and experienced administrative agent; and must provide the existing affirmative
marketing plans and resale operating manuals for the units (Condition 3).
The City must provide copies of original Certificates of Occupancy for Pulaski Place
and Franklin Garden (Condition 4).
Alternative Living Arrangements  33 units
The City is seeking 33 credits for 33 special-needs bedrooms in nine alternative living
facilities, as detailed in the table below. (Note this list is different than the one in the 2021
Amendment, and includes 33 units, two more than in the Amendment.)
2020 Fairness Report Conditions: Provide certificates of occupancy, evidence of a deed or
use restriction of at least 20 years, completed special-needs facilities surveys, and current
state licenses for these eight properties.
Because the City is not requesting rental bonuses for these units, the deed or use
restrictions need only demonstrate a control period of 10 years. The City has provided
copies of email correspondence indicating a government records request was filed on
October 20, 2020 seeking the relevant documents for these facilities from the State
Department of Human Services, and a letter was sent to Advance Housing on February 3,
2021, requesting the relevant documents for the four Advance Housing facilities being
claimed. The City has provided the following documents:
Group Home

Advance
Housing: 75
Union Street

Date
Established

2000

Bedrooms
Claimed

2

License

Survey

Use or Deed
Restriction

Supportive
Housing for 3
residents,
exp. 7/2022

Dated 2019,
indicates 21year
controls;
says facility
is agerestricted

Deed showing 2000
purchase
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Advance
Housing: 279
Clark Street

Advance
Housing: 10
Orchard Street

Advance
Housing: 461
Heath Place

Advance
Housing: 451
Heath Place

Advance
Housing: 25
Kansas Street
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Date
Established

1999

1999

2004

1999

2004 per
survey

Bedrooms
Claimed

March 23, 2022

License

Survey

Use or Deed
Restriction

Not required

Dated 2021,
says 2 VLI
bedrooms;
controls for
22 years
from 1999;
says facility
is agerestricted

Deed showing 1999
purchase

Not required

Dated 2021;
says 2 VLI
supportive
housing
bedrooms,
22-year
controls
from 1999;
rents are
Section 8;
says facility
is agerestricted

Deed showing 1999
purchase

Not required

Dated 2021;
one
supportive
housing unit;
controls for
12 years from
2004; says
facility is
agerestricted

Deed shows 2004
purchase, requires
property to be used
in accordance with
applicable
provisions of
McKinney Act.

2

Not required

Dated 2021,
says 2 VLI
supportive
housing
bedrooms,
controls for
22 years
from 1999;
says facility
is agerestricted

Deed showing 1999
purchase

6

Supportive
housing for 3
individuals,
exp. 7/2022

Dated 2021;
says facility
has 6 VLI
BRs, 12-yr
controls;

Deed showing 2006
purchase

2

2

1
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Date
Established

Bedrooms
Claimed

License

March 23, 2022

Survey

Use or Deed
Restriction

says facility
is agerestricted

Comprehensive
Behavioral
Healthcare: 298
Jackson Street

Community
Action for
Independent
Living: 155 Poor
Street

NJ ARC BergenPassaic Unit:
279 Lookout
Avenue

1989

1997

July
1980

7

2007 license
with address;
redacted
license with
same facility
number,
expires
9/2021.
License does
not indicate
type of
facility.

5

Redacted
license,
expires
December
2021, issued
to
Community
Options
Enterprises

Undated,
says initial
CO date
1997; says
facility is
agerestricted

2018 confirmatory
deed showing
Community
Options’ purchase
of CAIL, references
original CAIL 1996
purchase. HEFSP
says provider
confirms no current
deed restriction

Expires July
2022, for six
individuals

2007 survey
says 4 br;
2019 survey
says 6 VLI
bedrooms;
first date of
operation
1980; says
facility is
agerestricted

20 years per 2007
COAH form; capital
funding application
provided. Both say
4br.

6

Dated 2019;
says group
home; does
not indicate
income level
of residents

20 years per 2007
COAH information
form; capital
funding application
provided (note the
address on the
application says 295
Jackson Street,
which does not
appear to exist)

The City must verify the income levels of the bedrooms at 298 Jackson Street, and
must secure revised surveys for the facilities indicated that shows the facilities are
not restricted to residents age 55 and older. In addition, the date of first operation of
the facility at 25 Kansas Street must be verified, the number of bedrooms at 25
Kansas Street and 279 Lookout Avenue must be verified, and the narrative and all
compliance tables in the Housing Element and Fair Share Plan must be updated
accordingly as needed (Condition 5).
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Inclusionary Affordable Family Rentals  60 units plus 51 rental bonuses
The 2021 Amendment to the Settlement Agreement includes a new compliance
mechanism, referred to as Lot T. The site is currently a 1.77-acre parking lot owned by the
City, at Block 305, lot 2, which extends from Union Street to State Street along Trinity
Place. The lot wraps around Block 305, lot 4, which also has frontage along Trinity Place
in the middle of the block. The City recently adopted a Redevelopment Plan for lot 2, which
the Amendment requires the City to revise in order to require that the redevelopment
provide a minimum of 60 affordable family rental units or 20% of the total number of
units developed, whichever is greater.
The 2022 Plan describes the site, and includes a full site suitability analysis as required by
N.J.A.C. 5:93-5.3, including stating that there is sufficient water and sewer capacity to serve
the proposed development. However, no documentation of water or sewer capacity has
been provided.
The City must provide documentation of sufficient water supply and conveyance
capacity, and sufficient sewer conveyance and treatment capacity, to serve the
contemplated development (Condition 6).
The Amendment requires the City to enter into a redevelopment agreement for the lot
prior to the Compliance Hearing. If the redevelopment agreement is not executed prior to
the Compliance Hearing, the City must have submitted to FSHC and our office at least 45
days prior to the hearing (i.e., by February 11, 2022) the proposed language requiring
conformance with FHA, UHAC and COAH regulations regarding income and bedroom
distribution, including that 13% of the affordable units within each bedroom distribution
be affordable to households earning 30% or less of area median income.
The 2022 Plan indicates an amended Redevelopment Plan will be adopted that will include
all specific required language requiring the affordable units to conform to FHA, UHAC
and COAH regulations. The City has provided a copy of the draft Redevelopment Plan,
and Ms. Holm has confirmed that it was adopted by the Governing Body at its March 22,
2022 meeting. The plan requires a minimum of 60 affordable family rental units or 20%
of all units constructed, whichever is the greater; requires the units to be constructed onsite; requires at least 50% of affordable units to be low-income units; requires 13% of units
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within each bedroom distribution to be very low-income units, which it defines as
affordable to households earning 30% or less of regional median income; requires
compliance with UHAC requirements for bedroom distribution and additionally specifies
that the number of very low-income three-bedroom units may not be less than the number
of very low-income one-bedroom units; requires UHAC-compliant phasing and
integration of affordable units with market-rate units and equal access to amenities for
tenants of the affordable units; requires a deed restriction of at least 30 years to be imposed,
to be removed at the City’s sole discretion after that time; and requires the units to be
affirmatively marketed and administered by a qualified and experienced Administrative
Agent at the redeveloper’s expense.
The City must provide the adopted amended redevelopment plan, and a draft of a
redeveloper’s agreement (Condition 7).
100% Affordable Family Rentals  proposed
While the City proposes to fulfill its entire Prior Round obligation with the compliance
mechanisms detailed above, it has additionally included in its 2022 Plan the three
development proposals listed below as potential sites for a 100% affordable family rental
development. All three were included in the 2020 Settlement Agreement and the 2021
Amendment. A fourth site for a potential 100% affordable development, referred to as the
Hampshire Properties/Arena Diner site, was included in the 2020 Agreement but
removed in the 2021 Amendment, reflecting the developer’s withdrawal of the project.
The City is not currently claiming any affordable units from these potential projects toward
satisfaction of its Prior Round obligation but, per the 2021 Amendment to the Settlement
Agreement, the 2022 Plan acknowledges that, should the Lot T project not move forward,
the City will be obligated to fill the resulting gap of 60 family affordable rentals with one
or more of these compliance mechanisms:
251 West Railroad Avenue (Block 356, Lot 1): This property was included in the 2020
Settlement Agreement as potentially providing 60 affordable family rental units and was
the “first option” for the City to provide these units. The 2021 Amendment reduces the
yield property to a maximum of 25 affordable units. The property is a long, narrow lot,
approximately 0.7 acres, bounded by Railroad Place, Railroad Avenue, Clay Street and
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Central Avenue. NJ Transit railroad tracks run parallel to and south of Railroad Avenue.
The property is owned by the City and currently used as a parking lot. The 2022 Plan
includes a full site suitability analysis for the property, and indicates there are no known
constraints that would impede the contemplated development. The City has executed a
Memorandum of Understanding with Greater Bergen Community Action to develop the
property, and, should the project go forward, the City will amend its MOU to reflect the
lower unit yield, will provide a pro forma and construction schedule, and will support two
rounds of tax-credit applications. Should neither application be successful, the City may
withdraw its support from the project.
Housing Authority of Bergen County, 147-155 Hudson Street, 18 Lodi Street (Block 58, Lots
1.02, 2 through 5, 36 and 39): The Housing Authority of Bergen County (“HABC”) is
proposing a mixed-use, 100% affordable project for these seven lots, totaling along
Hudson Street and Lodi Street. Purchase of the lots by HABC is still in its due diligence
period and thus the project is not yet ready for HABC to prepare a tax-credit application,
and no unit yield has been determined. The 2022 Plan includes a full site suitability
analysis for the three lots, and notes that the site is within the 100-year floodplain but is
otherwise free of constraints that would impede the development of affordable housing.
Should the City choose to support this project, it will enter into a Memorandum of
Understanding with HABC and support the project through at least two tax-credit funding
cycles. Should no tax credit application be successful, the City may withdraw its support
from the project.
Hackensack Housing Authority (HHA): The City and the HHA have entered into an
agreement whereby the City will work with the HHA to determine if any City-owned land
can be developed into a 100% affordable housing project of up to 60 units. The 2020
Settlement Agreement indicated that the City would purchase land for such a
development, which requirement is not included in the 2021 Amendment. Should the City
and the HHA agree upon a proposed project, the organizations will execute a
Memorandum of Understanding, and the City will support the project’s tax-credit
application. To date, a suitable site has not been identified.
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Inclusionary Overlay Zoning
Pursuant to Paragraph 7 of the 2020 Settlement Agreement, the City will implement its
IO-1 inclusionary overlay zone in three areas of its downtown: Main Street/Johnson
Avenue; Essex Street/Hudson Street; and Essex Street/Railroad Avenue (see aerial maps).
The overlay zone will require that when any of the designated areas redevelop, 10% of the
total number of residential units created will be set aside for income-eligible households.
The overlay zone will permit densities of between 35 and 50 units per acre.
2020 Fairness Report Condition: Prepare and adopt the inclusionary overlay zoning prior
to the Compliance Hearing.
As required by the 2020 Settlement Agreement, the City provided a draft version of the
IO-1 inclusionary overlay ordinance for review by FSHC and myself, which meets the
requirements of the Settlement Agreement. The Ordinance was reviewed by the Planning
Board on January 13, 2020, and the City has provided a copy of Ordinance no. 02-2021,
creating the IO-1 inclusionary overlay zone, adopted January 26, 2021.
The overlay ordinance provides an alternative to the underlying zone districts’ regulatory
provisions, which remain in full force and effect, with two important exceptions:
Paragraph 1.d. states in part that any new residential or mixed commercial/residential
development or redevelopment project within the IO-1 overlay boundaries shall be subject
to the affordable housing set-aside requirements of the overlay zone.
Paragraph 1.e. states that (t)he standards of the IO-1C overlay zone shall not supersede
the standards of the Prospect-Railroad-Essex-Beech Redevelopment Plan, where the
overlay zone overlaps the Redevelopment Area, except that the affordable housing setaside requirements of the overlay zone must be adhered to within that overlap and any
inclusionary residential development within the overlap shall be permitted to develop at a
density of 792 square feet of lot area per dwelling unit.
The City has also provided a draft copy of Article VIII, Section 175-7.5 of Chapter 175,
Amended Zoning Ordinance of the City of Hackensack, Bergen County, New Jersey, dated
December 23, 2021. This Section requires any development on a property located within
the boundaries of the Inclusionary Overlay Zoning District (IO-1, or its sub-zones IO-1A,
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1B, or 1C) to be subject to a 10% affordable housing set-aside requirement consistent with
the requirements of that overlay zone, regardless of whether the development is intended
to comply with the standards of the Overlay Zoning District or the underlying districts. A
review of the City’s code on eCode360 indicates the ordinance was adopted January 25,
2022.
Third Round Obligation: 0 units
Per the terms of the 2020 Settlement Agreement as amended in 2021, he City has no
Third Round obligation.
Water and Sewer Capacity
The City’s HEFSP indicates that each of the sites contemplated for development of
affordable units has access to water infrastructure and is located in a sewer service area.
However, the City has not provided documentation from relevant professionals that
available water supply, water and sewer infrastructure capacity, or sewage treatment
capacity are sufficient to serve the proposed developments.
The City must provide documentation from relevant professionals of sufficient water
supply, sufficient water and sewer infrastructure, and sufficient sewage treatment
capacity to accommodate all proposed developments, including both Lot T and the
sites for proposed 100% affordable developments (Condition 8).
Very Low-Income Requirements
Pursuant to the 2008 amendments to the FHA at N.J.S.A. 52:27D-329.1, municipalities
must ensure that 13% of all affordable units approved and constructed after July 17, 2008
are affordable to very low-income households at 30% of the regional median income
instead of the UHAC standard of 10% at 35% of the regional median income. Thus the
City is required to ensure that at least 13% within each bedroom distribution of the 60
proposed affordable family rental units, and any units produced via any redevelopment
project or any of the optional potential 100% affordable projects, will be affordable to
households earning 30% or less of area median income.
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Chapter 45A of the City’s code, titled Affordable Housing, adopted December 22, 2020,
includes the requirement that 13% of all newly constructed affordable units by bedroom
distribution be affordable to very low-income households earning 30% or less of regional
median income.
The City must include the required income-bedroom breakdown for the Lot T project
as part of the redevelopment agreement for the project (see Condition 7, above).
Bedroom Distribution Requirements
The City is required to ensure that no more than 20% of its family affordable units are
one-bedroom units, and at least 20% of family affordable units are three-bedroom units.
The City has not provided specific documentation of its compliance with these
requirements, but our office has constructed the following summary of bedroom
distribution of family affordable units constructed since the requirement took effect,
according to information provided by the City in its HEFSP, showing compliance with the
bedroom distribution requirement:
Clinton

Lot T

Terrace

Redevelopment

Total

Total

12

12

14.3%

1-bedroom

Percent of

2-bedroom

12

36

48

57.1%

3-bedroom

12

12

24

28.6%

Total

24

60

84

100%

Additional Comments on the Housing Element and Fair Share Plan
We previously provided comments to the City on the draft 2022 Housing Element and
Fair Share Plan, including the need to:
Recalculate and re-state the expenditure numbers for the Hackensack Housing
Authority’s rehabilitated units;
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Recalculate and re-state the proposed income-bedroom distribution for the
affordable units from the proposed Lot T redevelopment;
Confirm which lots are included in the proposed Housing Authority of Bergen
County project.
The City must show that the revised adopted Housing Element and Fair Share Plan made
the changes listed above (collectively Condition 9).
Spending Plan, Operating Manuals
2020 Fairness Report Conditions: Adopt a Spending Plan, which must include
affordability assistance programs to assist low- and very low-income households in
accessing affordable rental homes in the City; provide an operating manual for its rental
assistance program.
As part of its HEFSP, the City provided an Affordability Assistance manual, adopted
January 26, 2021 via Resolution no. 38-21, and a draft revised Spending Plan, which our
office reviewed and returned comments. The City adopted a Spending Plan on March 8,
2022, via Resolution no. 113-22.
The adopted revised Spending Plan indicates that as of December 31, 2021, the City had
approximately $2.656 million in its affordable housing trust fund, representing collections
of $3.5 million and administrative expenditures of approximately $346,112. No other
expenditures are detailed. The Spending Plan indicates that in the past, residential
development fees have typically been negotiated as part of various redevelopment
agreements, but will be collected at the 1.5% rate going forward in accordance with the
City’s adopted updated Development Fee Ordinance.
The Spending Plan projects future residential development fees of approximately $2.27
million based on anticipated fees at the 1.5% rate plus payments pursuant to existing
redevelopment agreements via which fees are paid at various points of completion; and
future non-residential development fees of approximately $1.14 million based on the
average assessed value of existing non-residential developments and an estimate of the
number of non-residential developments that will be approved by 2025.
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The adopted revised Spending Plan allocates $500,000 toward supplementing hard costs
for a rehabilitation of a portion of its 152-unit remaining Rehabilitation obligation. Should
the County rehabilitation program in which the City participates fall short, the City will
amend the Spending Plan to provide for rehabilitation of all 152 units of its Rehabilitation
obligation.
The adopted revised Spending Plan allocates $2.327 million in Housing Activity as a
municipal contribution for the development of affordable family rental units at a Citysponsored, 100% affordable development. The Spending Plan allocates another $1.5
million in Affordability Assistance funds toward the creation of very low-income units,
including $672,227 in subsidies to encourage private-sector provision of very low-income
units. The Spending Plan designates additional Affordability Assistance funds toward
down payment and security deposit assistance, and reserves the right to use Affordability
Assistance funds on emergency repair assistance for some of the older affordable units in
the City, should that become necessary. The Spending Plan acknowledges that the
amounts detailed for these Affordability Assistance programs do not match those in the
Affordability Assistance manual previously adopted, and notes the Affordability Assistance
manual will need to be revised and re-adopted.
The City must make the following changes and then re-adopt its revised Spending Plan
(collectively Condition 10):
The City must provide a bank statement as of December 31, 2021, as documentation
of the balance in the affordable housing trust fund.
The City must provide details of trust fund expenditures sufficient to account for the
difference between funds collected and the December 31, 2021 balance.
The City must revise all calculations pursuant to comments on the draft revised
Spending Plan provided by our office.
The City must reconcile the Affordability Assistance details in Section 4.(c) with the
programs and amounts detailed in its Affordability Assistance manual, and must readopt the Affordability Assistance manual as necessary.
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Amendments to Affordable Housing Ordinance
2020 Fairness Report Conditions: Either amend or repeal and replace the City’s Affordable
Housing Ordinance so that it reflects compliance with Second Round rules, Court
oversight, recent Court decisions, and the terms of the Settlement Agreement.
The City has provided Ordinance no. 51-2020, adopted December 22, 2020, which repeals
and replaces its existing Affordable Housing Ordinance. The new ordinance complies with
all requirements, with the exception that it specifies September 10 of each year as the
anniversary date for the provision of the City's affordable housing monitoring reports,
while the Settlement Agreement establishes the anniversary date as the date of Court
approval of the City's HEFSP and Spending Plan.
The City must revise Section 45A-2 of its Affordable Housing Ordinance to indicate
the anniversary date for annual monitoring reporting as the date of the conditional
JOR order (Condition 11; also see the amendment required in Condition 1, above).
Affirmative Marketing Plan
2020 Fairness Report Condition: Adopt an updated Affirmative Marketing Plan that
includes a requirement to notify all the organizations listed in the Settlement Agreement,
and a requirement to list all available units on the New Jersey Housing Resource Center
website in accordance with the requirements of recently enacted legislation.
Pursuant to Paragraph 13 of the Settlement Agreement, the City has provided resolution
23-21, adopted January 26, 2021, adopting an updated Affirmative Marketing Plan. The
updated plan includes the additional community organizations required by the Settlement
Agreement, and includes the provisions of the newly enacted legislation requiring all units
being affirmatively marketed to be listed on the state’s Housing Resource Center website.
However, it does not include a separate Section 1 from the COAH model document for
each existing and proposed compliance mechanism.
The City must revise and re-adopt its Affirmative Marketing Plan to include a
separate Section 1 from the COAH model Affirmative Marketing Plan for each
compliance mechanism (Condition 12).
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Development Fee Ordinance
The City has provided Ordinance no. 52-2020, adopted December 22, 2020, amending its
existing Development Fee Ordinance so that it reflects compliance with COAH’s Second
Round rules and Court oversight, as required. The Court approved this ordinance via a
consent order entered on December 13, 2021. The order requires any amendments to the
Ordinance, which our office and FSHC have requested, be adopted prior to the
Compliance Hearing. The City has provided Ordinance no. 08-2022, adopted February
22, 2022, which amends the Development Fee Ordinance to incorporate all requested
changes. It has also provided Resolution no. 69-22, adopted February 22, 2022,
confirming passage of the amendments to the Development Fee Ordinance.
Municipal Housing Liaison, Administrative Agent
The City’s Affordable Housing Ordinance indicates it intends to adopt an ordinance
creating the position of Municipal Housing Liaison, and then to adopt a resolution
appointing a municipal employee to that position.
The City must provide an adopted Ordinance establishing the position of Municipal
Housing Liaison (Condition 13).
The City has provided resolution 49-21, adopted January 26, 2021, appointing the City’s
Redevelopment Director, Albert Dib, as its Municipal Housing Liaison.
The City’s 2022 Housing Element and Fair Share Plan indicates that on January 26, 2022
it issued a Request for Proposals and Qualifications for affordable housing Administrative
Agent services, with a deadline of February 24, 2022. The Plan indicates the City intends
to enter into an agreement with an experienced and qualified Administrative Agent based
on responses to its RFP/Q.
The City must provide an adopted resolution appointing a qualified and experienced
affordable housing Administrative Agent, and must provide the executed agreement
retaining the Administrative Agent’s services, when they are available (Condition 14).
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CONCLUSION

This report has been prepared in light of the upcoming joint Fairness and Compliance
Hearing before Your Honor on March 29, 2022. The report reviews a November 8, 2021
Amendment to the City’s September 10, 2020 approved Settlement Agreement with
FSHC. It also reviews Hackensack’s 2022 adopted amended Housing Element and Fair
Share Plan and related documents, prepared by the City’s current planner, Michael
Mistretta, PP, of Harbor Consultants, Inc. The City is seeking a conditional Judgment of
Compliance and Repose for its Third Round Plan.
As noted above, I find the Amendment to the City’s Settlement Agreement with FSHC to
be fair and reasonable to the interests of the region’s low- and moderate-income
households, and I recommend Your Honor approve the Amendment. In addition, I find
the City’s 2022 amended Housing Element and Fair Share Plan to be consistent with the
FHA, COAH’s regulations, the Mount Laurel doctrine and the Mount Laurel IV decision,
and I recommend that Your Honor grant the City a Judgment of Compliance and Repose,
subject to the City fulfilling the conditions contained herein. I would recommend that the
City be provided 120 days from entry of the Court’s order of repose to address the
conditions. Your Honor may wish to have the City submit a certification with any required
supporting documentation as to how each condition has been addressed. Once the City
has satisfied all conditions, I will notify Your Honor and copy all parties, at which point
the issuance of a final Judgment of Compliance and Repose would be warranted. I don’t
believe an additional court hearing would be required. In the meantime, I recommend that
the City’s immunity remain in effect.
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